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II.

INTRODUCTION
The Oregon Trial Lawyers Association ("OTLA") files this brief as

amicus curiae in support of Petitioner Gene Summerfield. OTLA writes to
address the following question of law under consideration by the court: If the
jury finds that the employer discriminated or retaliated against the plaintiff for
whistle-blowing in violation of ORS 659A. l 99 but does not award economic
damages, is the plaintiff generally entitled to other equitable relief? OTLA
urges this court to answer that question in the affirmative.

III.

STATEMENT OF FACTS
For purposes of this brief, amicus relies on the facts supplied by plaintiff,

reiterating pertinent facts for the convenience of the court. Because the jury in
plaintiff's case found that defendant had violated ORS 659A.199, this comi
reviews the facts pertaining to that claim in the light most favorable to plaintiff.

Hamlin v. Hampton Lumber Mills, Inc., 349 Or 526, 528, 246 P3d 1121 (2011)
(court takes the facts in the light most favorable to party in whose favor the
verdict was returned).
Plaintiff, who is African-American, brought a series of claims against
defendant Oregon Liquor Control Commission (OLCC) alleging racial
discrimination and retaliation in the workplace. At trial, plaintiff presented
evidence that defendant had violated ORS 659A. l 99 1 by retaliating against

1

ORS 659A.199(1) provides:

2

plaintiff in his terms and conditions of employment, after plaintiff reported
unlawful discrimination. 2 Plaintiff asserted that defendant passed him over for
promotion, tr 1172-73 ; refused to reemploy him in an available and suitable
position after his Workers ' Compensation claim was accepted, tr 1201, 1258;
placed him on a highly restrictive form of administrative leave, tr 1258-1260;
and ultimately terminated him from his job. Tr 1267. Plaintiff requested
economic and non-economic damages, reinstatement, injunctive relief, and
"[a]ny and all other relief as this court may deem proper."
The parties at trial disagreed as to whether plaintiff had sufficiently pled
a claim for lost wages, future or otherwise. Tr 1205-221. Plaintiff argued that
his general demand for "economic damages" included a claim for lost wages
and that, even if it did not, he should be permitted to amend. OLCC opposed
the motion to amend based on lack of notice. The trial court concluded that
plaintiff had not stated a claim for lost wages and allowed him to amend the

" It is an unlawful employment practice for an employer to
discharge, demote, suspend or in any manner discriminate or
retaliate against an employee with regard to promotion,
compensation or other terms, conditions or privileges of
employment for the reason that the employee has in good faith
reported information that the employee believes is evidence of a
violation of a state or federal law, rule or regulation. "
2

Plaintiff complained to his supervisor, tr 1107; filed a BOLI complaint, tr
2797; filed an Oregon Tort Claims Act notice, tr 1361; and filed this lawsuit.
The adverse actions occurred at various points during the process.
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complaint to add a claim for back pay only. The court denied plaintiffs request
to add a claim for front pay, stating:
"You've not pled future lost wages. I'm not going to allow you to
amend the complaint to claim future lost wages at this juncture.
That is so far beyond what's listed in the complaint and beyond
anything I've heard about in this case."
Tr 1227-30.
At the close of trial, the jury received the following instruction as to
liability under ORS 659A.199:
"Whistle blowing: To recover for whistle blowing, the
plaintiff must prove, one, the plaintiff disclosed information the
plaintiff reasonably believed was evidence that a public entity, A,
violated a federal or state law, rule or regulation; B, engaged in
mismanagement, gross waste of funds or abuse of authority; or, C,
took an action resulting in substantial and specific danger to public
health.
"Two, the defendant discharged, demoted, suspended or
discriminated or retaliated against the plaintiff with regard to any
term, condition or privilege of employment because the plaintiff
reported the information. Three, the plaintiff was damaged as a
result."
Tr 3143. The jury received the following instruction as to economic damages:
"Damages, economic: Economic damages are the objectively
verifiable monetary losses that the plaintiff has incurred or will
probably incur. In determining the amount of economic damages,
if any, consider, one, the reasonable value of necessary and mental
health care and services for treatment of the plaintiff. Two, the
amount of lost income incurred by the plaintiff since the injury to
date. The total amount of economic damages may not exceed the
sum of $38,932.80."
Tr 3145-46.
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The jury subsequently found that defendant had violated ORS 659A.199
by answering "Yes" to the following question on the verdict form: "Did
defendant take adverse enforcement action against plaintiff because he in good
faith reported information that he believed was a violation of a law, rule or
regulation." The jury did not award monetary damages.
After the jury had returned its verdict, plaintiffs counsel requested
equitable relief in the form of reinstatement. Tr 3236. The court denied the
request without explanation. Counsel subsequently filed a written motion for
equitable relief, requesting compensatory damages (including damages for lost
wages), front pay, and injunctive relief. Plaintiff argued that appropriate
injunctive relief from the court could include an order that defendant not say
negative things about plaintiff to prospective employers; an order that defendant
not interfere with plaintiff's potential future employment with the state; and an
order requesting mandatory training for OLCC employees about whistleblower
retaliation. Pl. 's Reply to Def's Combined Resp. to Pl 's Mot. for Equitable and
Compensable Relief and Proposed General J. at 5 (Feb 3 2014). The court
again denied the request without explanation. The Court of Appeals affinned
the trial court's judgment, rejecting without discussion the assignment of error
at issue here. Summerfield v. Oregon Liquor Control Comm 'n , 294 Or App
415,416, 431 P3d 424 (2018).
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IV.

ARGUMENT
A. ORS 659A.885 Gives Trial Courts Broad Latitude to Order Relief
for the Purpose of Making the Injured Plaintiff Whole.
ORS 659A.885 creates a private right of action for persons who have

suffered unlawful discrimination and retaliation in the workplace. Its purpose is
to effectuate ORS Chapter 659A by providing an "adequate remedy for persons
aggrieved by* * * acts of unlawful discrimination." ORS 659A.003. In order
to provide an "adequate remedy," the legislature has written ORS 659A.885 to
give courts broad authority to order relief. The statute provides, in relevant
part:
"Any person claiming to be aggrieved by an unlawful practice
specified in subsection (2) of this section may file a civil action in
circuit court. In any action under this subsection, the court may
order injunctive relief and any other equitable relief that may be
appropriate, including but not limited to reinstatement or the hiring
of employees with or without back pay. A court may order back
pay in an action under this subsection only for the two-year period
immediately preceding the filing of a complaint under ORS
659A.820 with the Commissioner of the Bureau of Labor and
Industries, or if a complaint was not filed before the action was
commenced, the two-year period immediately preceding the filing
of the action."
ORS 659A.885(1).
Other than placing a timeframe on awards of back pay, ORS 659A.885
does not impose any specific limits on the trial court's ability to award equitable
relief. And ORS 659A.885 g ives courts the discretion to order forms of relief
that are not explicitly named or described: Courts may order injunctive relief,
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reinstatement or the hiring of employees with or without back pay, and "any

other equitable relief that may be appropriate." Id. (emphasis added). In
addition to equitable remedies, a court that finds a violation of ORS 659A. l 99
"may award* * * compensatory damages or $200, whichever is greater, and
punitive damages[.]"). ORS 659A.885(3)(a).

ORS 659.885 was modeled after Title VII of the Civil Rights Act of
1964, and the remedies it provides were intended to track those available under
federal law. Compare ORS 659A.885 with 42 U.S.C.A. § 2000e-5; 3 Holien v.

Sears, Roebuck & Co., 298 Or 76, 99,689 P2d 1292 (1984) (explaining that
former ORS 659.121, the precursor to ORS 659A.885, was written in
"imitation" of Title VII and was designed to provide "parallel" remedies).

3

42 U.S.C.A. § 2000e-5 (g)(l) provides as follows:

"If the court finds that the respondent has intentionally engaged in
or is intentionally engaging in an unlawful employment practice
charged in the complaint, the court may enjoin the respondent from
engaging in such unlawful employment practice, and order such
affirmative action as may be appropriate, which may include, but is
not limited to, reinstatement or hiring of employees, with or
without back pay (payable by the employer, employment agency,
or labor organization, as the case may be, responsible for the
unlawful employment practice), or any other equitable relief as the
court deems appropriate. Back pay liability shall not accrue from a
date more than two years prior to the filing of a charge with the
Commission. Interim earnings or amounts earnable with
reasonable diligence by the person or persons discriminated against
shall operate to reduce the back pay otherwise allowable."
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Congress intended for federal courts to use their broad discretionary
powers for the purpose of "mak[ing] the victims of discrimination whole."

Albemarle Paper Co. v. Moody, 422 US 405,421 , 95 S Ct 2362, 45 L Ed 2d
280 (1975) ("Congress' purpose in vesting a variety of' discretionary' powers
in the courts was not to limit appellate review

* * * or to invite inconsistency

and caprice, but rather to make possible the 'fashion(ing) (of) the most
complete relief possible."'). The same is true of ORS 659A.885: By designing
the statute to track the remedies available under Title VII, the Oregon
Legislature expressed its intent to give Oregon trial courts the same broad
authority to provide the relief necessary to make injured plaintiffs whole.
B. When a Fact-Finder Finds that an Employer Unlawfully
Discriminated Under ORS Chapter 659A, the Injured Plaintiff is
Generally Entitled to Some Form of Relief.

The fact that the Oregon Legislature has given trial courts broad
discretion to award relief does not mean that courts may award or deny relief to
plaintiffs for any reason. Rather, the court's discretion to determine the
appropriate relief is constrained by its duty to utilize that discretion to fulfill the
purpose of the statute.
Federal law usefully illustrates that concept. In Albemarle Paper Co. v.

Moody, the United States Supreme Court held that the district court had abused
its discretion in declining to order back pay - an equitable remedy - after
finding the defendant employer liable for discrimination under Title VII.
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"[G]iven a finding of unlawful discrimination," the Court explained, "backpay
should be denied only for reasons which, if applied generally, would not
frustrate the central statutory purposes of eradicating discrimination

* * * and

making persons whole for injuries suffered[.]" 422 US at 421. The district
court had denied backpay based on a finding that the employer had not violated
Title VII in bad faith; the Court rejected that reason, explaining that the remedy
was meant to compensate workers for their injuries, not to punish employers for
moral turpitude. Id. at 422 - 423.

Albemarle stands for the principle that, where the fact-finder finds illegal
conduct resulting in wage loss, plaintiffs are generally entitled to back pay. See

EEOC v. Joint Apprenticeship Comm., 186 F3d 110, 122 (2d Cir 1999)
("applicant denied employment in violation of Title VII is ordinarily entitled to
an award of back pay from the date of the discriminatory action to the date of
judgment"); EEOC v. Massey Yardley Chrysler Plymouth, Inc., 117 F3d 1244,
1251 (11th Cir 1997) ("once liability for harassment and constructive discharge

* * * [are] established, the injured victim is presumptively entitled to back pay
from the date of the discriminatory discharge until the date of judgement");

Pegues v. Mississippi State Employment Serv. , 899 F2d 1449, 1457 (5th Cir
1990) ("once a plaintiff establishes a violation of [Title VII], the instances
wherein [a back-pay award] is not granted are exceedingly rare.").

9
Federal courts will reduce or deny backpay where prevailing plaintiffs
have fai led to mitigate their damages. Caudle v. Bristow Optical Co., 224 F3d
1014, 1020 (9th Cir 2000) (plaintiff has a duty to mitigate damages by making
reasonably diligent efforts to obtain alternative employment). Beyond that,
courts deny backpay only in limited circumstances. See, e.g., Albemarle, 422
US at 424 ("[A] party may not be 'entitled' to relief if its conduct* * * has
improperly and substantially prejudiced the other party."); Trujillo v. Santa

Clara County, 775 F2d 1359, 1369 - 70 (9th Cir 1985) (plaintiff who prevailed
in state court was not entitled to a duplicate backpay remedy in federal court).
A trial court that does decline to award back pay must "carefully articulate its
reasons." Albemarle, 422 US at 421 n 14.
The same principle applies to other forms of equitable relief, including
the request for front pay at issue here. Front pay is a term used to describe
future lost pay and benefits. Cocchiara v. Lithia Motors, Inc., 353 Or 282,294
n 5,297 P3d 1277 (2013); see also Caudle, 224 F3d at 1020 (describing front
pay as "damages paid as [prospective] compensation for training or relocating
to another position") (internal quotation marks omitted). Although this court
has characterized front pay as a form of compensatory damages, see Tadsen v.

Praegitzer Indus., Inc., 324 Or 465, 469-70, 928 P2d 980 (1996), front pay is
also considered an equitable remedy for purposes of Title VII. Pollard v. E.I.

10

du Pont de Nemours & Co., 532 US 843 , 848, 121 S Ct 1946, 150 L Ed 2d 62
(2001) (holding that front pay is not an element of compensatory damages).
Reinstatement, when feasible, is the "preferred" prospective remedy in
the Title VII context. Gotthardt v. National R.R. Passenger Corp., 191 F3d
1148, 1156 (9th Cir 1999). Courts award front pay in lieu of reinstatement,
however, "when the antagonism between employer and employee is so great
that reinstatement is not appropriate." Caudle, 224 F3d at 1020 (internal
quotation marks omitted); Thorne v. City of El Segundo, 802 F2d 1131 , 113 7
(9th Cir 1986) (front pay is "appropriate when it is impossible to reinstate the
plaintiff or when it would be inappropriate due to excessive hostility or
antagonism between the parties"). Just as a plaintiff generally will be entitled
to back pay when an employer has committed unlawful discrimination resulting
in lost wages, a plaintiff generally will be entitled to front pay when he or she
has been unlawfully terminated but where reinstatement is not a viable option. 4

See Bogan v. MTD Consumer Grp., Inc. , 919 F3d 332,336 - 37 (5th Cir 2019)
(some form of prospective relief - either front pay or reinstatement - will
ordinarily be appropriate based on a finding of discrimination); Weaver v. Casa

Gallardo, Inc., 922 F2d 1515, 1528 (11th Cir 1991) ("[P]revailing Title VII

4

As in the backpay context, a prevailing plaintiff has a duty to mitigate
damages, and courts will reduce or deny front pay to plaintiffs who have failed
to do so. See Caudle v. Bristow Optical Co. , 224 F3d 1014, 1020 (9th Cir
2000).
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plaintiffs are presumptively entitled to either reinstatement or front pay." ); but

see Caudle, 224 F3d at 1020 (because of the potential for windfall, the use of
front pay "must be tempered").
C. The Trial Court Abused its Discretion in this Case by Denying
Plaintiff Either Reinstatement or Front Pay.

The jury in this case found that defendant had v iolated ORS 659A.199,

i.e., that plaintiff suffered an adverse employment action in retaliation for
whistleblowing. The trial court was bound by those fi ndings. See MK.F. v.

Miramontes, 352 Or 401 , 427 n 18,287 P3d 1045 (2012) (suggesting that the
trial court, in determining equitable relief, is bound by the jury's factual
findings); Bogan v. MTD Consumer Grp ., Inc., 919 F3d 332,338 (5th Cir 2019)
(it would be improper for the trial court to override the jury's factfi nding when
deciding equitable relief); Smith v. Diffee Ford-Lincoln-Mercury, Inc., 298 F3d
955, 965 (10th Cir 2002) ("[W]hen legal and equitable issues to be decided in
the same case depend on common determinations of fact

* * * the court in

resolving the equitable issues is then bound by the jury's findings on them."). 5

5

See also In re Lewis, 845 F2d 624, 630 (6th Cir 1988) ("In the context of
employment discrimination cases, it is well-settled that a j ury's findings of
discrimination are binding on a court considering reinstatement."); Hussein v.
Oshkosh Motor Truck Co., 8 I 6 F2d 348, 355 (7th Cir 1987) ("[I]n deciding
whether to grant equitable relief under Title VII, the district court [is] prohibited
from reconsidering any issues necessarily and actually decided by the jury.");
Lindsey v. Am. Cast Iron Pipe Co., 8 10 F2d 1094, 1097-98 ( 11th Cir 1987)
(court was not at liberty to make findings that conflicted with the jury' s
findings); Gibson v. Mohawk Rubber Co., 695 F2d 1093, 1101 (8th Cir 1982)
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That the jury in this case found liability under ORS 659A. l 99 but
awarded no economic damages strongly suggests that some other form of relief
was required to make plaintiff whole. The facts at trial pertaining to plaintiff's
whistle-blower claim, taken in the light most favorable to plaintiff, suggest that
plaintiff was passed over for promotion, denied reemployment after his
Workers' Compensation claim was accepted, placed on administrative leave,
and/or ultimately terminated from his job in retaliation for his reports of
unlawful discrimination. 6 If the jury found that plaintiff was tenninated as a
result of his reports, that finding gives rise to a strong presumption that
reinstatement or front pay was the "appropriate relief' in this case, and that the
trial court abused its discretion in denying plaintiff's request for front pay after
determining that reinstatement was not possible. At a minimum, an order
requiring defendant to cease its unlawful practices may have effectuated the
purpose of the statute.
The trial court judge did not explain why she denied equitable relief.
However, her response to plaintiff's motion to amend his complaint suggests
that she believed that the complaint was insufficiently specific as to the form of
relief requested. That was not an adequate reason for the denial. The court was

(stating that the district court "cannot base its decision on its own factual
findings that conflict with those expressly made by the jury").
6
The jury's verdict does not specify what the jury found to be the adverse
action in this case. The nature of the adverse action will determine what
form( s) of equitable relief are "appropriate."
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required to assess whether equitable remedies were "appropriate" in light of the
purpose of ORS 659A.885: To effectuate Oregon ' s statutory protections by
providing a remedy that makes the plaintiff whole. And even if deficient
pleadings could be a basis for denying equitable relief if the deficiency
"improperly and substantially prejudiced the other party," Albemarle, 422 US at
424, that was not the case here. Plaintiffs complaint requested reinstatement the preferred alternative to front pay - and "any other relief that the court may
deem appropriate." That was more than sufficient to put the court and parties
on notice that plaintiff might request front pay if reinstatement were not a viable
option.

V.

CONCLUSION
This court should hold that the trial court ' s discretion to award equitable

remedies under ORS 659A.885 must be guided by an analysis of whether such
remedies are required to eliminate unlawful discrimination and make the
plaintiff whole. If the jury finds that the employer discriminated or retaliated
against the plaintiff in violation of ORS 659A.199 but does not award monetary
damages, the plaintiff therefore is generally entitled to some form of equitable
relief.
Because the trial court did not apply the correct analysis in this case, this
court should reverse and remand. In the alternative, if this court determines that
it lacks sufficient information to decide whether or not the trial court abused its
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discretion, it should remand to the trial court to make explanatory findings. See
McCarthy v. Oregon Freeze Dry, Inc. , 327 Or 84, 96, 957 P2d 1200 (1998)

(remand is appropriate where appellate review for abuse of discretion cannot
occur on the record); see also Nord v. US. Steel Corp., 758 F2d 1462, 1473- 74
(11th Cir 1985) (remanding where district court gave no reason for denying
plaintiff' s reinstatement and court thus could not conduct appellate review).

th
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