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ISSUES PRESENTED AND PROPOSED RULES

Issues
(1) In an appeal from a judgment dissolving a domestic partnership,
whether the appellate courts review for an abuse of discretion or for legal error.
(2) Whether the courts may infer an agreement to equally share the

appreciation in a shared home when the only evidence of the supposed agreement
is the fact that that the home was shared and the parties lived like a "family."
Proposed Rules
•
(I) Unlike a marriage,"where the state imposes obligations and benefits

that, in all cases, will result from the relationship, there are no similar standards
applicable to a domestic partnership. Instead, a domestic partnership is a thing
that varies from couple to couple. The parties' obligations and benefits stem from
the parties' agreements, and when the terms of those agreements become
disputed, it is the court's responsibility to determine and enforce the terms agreed
to. The terms of the parties' agreement are a matter of law; accordingly, appellate

review of a circuit court decision is review for legal error. The standard of review
used in marital dissolution - usually, review for an abuse of discretion - is
inapplicable.

(2) As to parties who have created a domestic partnership, one cannot infer
an agreement to equally share in the appreciation in a shared home when the only
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evidence of the supposed agreement is the fact that the home was shared. This is
particularly so in a case where: the parties considered but consciously decided
not to get married, the relationship lasted only a few years, the parties carefully
kept their incomes and assets separate, title to the shared home was held in one
name only, payments for all of the home's expenses were at all times made by the
owner, there is no evidence that the non-owner contributed the greater share of
the parties' living expenses, the non-owner had her own home, rented it out, and
kept the entirety of the rental income for herself, and the parties, when their
relationship was ending, discussed the rent that the non-owner would pay were
she to continue living in the home.

NATURE OF TI:IE ACTION AND RELIEF SOUGHT
In the trial court, the respondent sought to have a division of the parties'

property that left each with the property that each had in her or his name.1

NATURE OF THE ruDGMENT
The trial court awarded each party the property that that party had in her or
1

The respondent in the trial court was the appellant on appeal and is presently
the petitioner on review. This bliefwill reference the parties in the same way

as the opinion of the comt of appeals, using the labels from the trial comt
proceedings.
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his name except that it awarded half ofthe appreciation in the "Dickinson" house
- a house titled solely in petitioner's name - to respondent. This was done even
though the court allowed respondent to keep for herself all of the appreciation in
the "Ainsworth" house (a house titled solely in respondent's name). The court of
appeals approved the basic division - a 50/50 split of the appreciation - but
remanded for a recalculation of what that appreciation consisted of.

SIBv1MARY OF FACTS

The opinion of the court of appeals sets out many of the controlling facts.
They included these:
"The parties met in April 2011. In June of that year, respondent
purchased the Dickinson house for $467,500. Petitioner did not
contribute to the purchase, and title was taken in respondent's name
only. The parties moved in together at the Dickinson house later that
month.
"When the parties moved in together, they talked about sharing living
expenses. Respondent agreed to pay the mortgage, property truces,
homeowners' insurance, and some food expenses; petitioner agreed to
pay for 'everything else,' including utilities, car insurance, and other
food expenses. Overall, respondent paid more expenses than
petitioner. Each party also worked to improve the house, including
painting rooms, tiling and carpeting floors, and removing a wall
between rooms. Overall, respondent did the majority of the work on
most projects, and some projects were completed by respondent alone.
All materials for the improvements were paid for by respondent. With

respondent's approval, petitioner made most of the decisions regarding
the selection of furniture, color schemes, the arrangement of art, and
other decorations.
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"Meanwhile, the parties kept their respective incomes and financial
accounts separate. The one exception was a joint Vanguard investment
account. The parties carefully tracked their respective contributions to,

and interest in, that account.
"Petitioner also owned a house on Ainsworth Street (the Ainsworth
house), which she operated as a rental property during her period of
cohabitation with respondent. Respondent held no interest in that
property at any time. When the parties began cohabitating, the
Ainsworth house was 'underwater' (i.e., had a market value less than
the outstanding mortgage). At all times, petitioner solely assumed the
liabilities and responsibilities associated with the Ainsworth house,
including mortgage payments, taxes, and the collection of rental
income, which petitioner kept separate. Respondent contributed no
money and minimal labor toward that property; on three occasions,
respondent fixed a toilet, installed a stove, and helped tenants move
out.***
"In December 2011, respondent proposed marriage. Petitioner
believed that marriage would have negative tax consequences. Thus,

instead of getting legally married, the parties held a ceremony at the
Dickinson house that resembled a wedding but was not accompanied
by legal action to change the parties' marital status. The parties
distributed invitations that referred to the Dickinson house as IIour
house, 11 and approximately 40 to 50 friends and family members
attended, only some of whom understood that respondent and
petitioner were not getting legally married.
"Petitioner's father conducted the ceremony, and the patties exchanged
rings and vows and hired a professional photographer and band. After
the ceremony, the parties told at least some friends and acquaintances
that they were 'married.'

"In

2014, the parties' son was born. Petitioner assumed a

majority of the childcare duties, although respondent also provided
some daily childcare. Petitioner paid for direct childcare expenses
like clothes, diapers, food, and medical care. Respondent contributed
to those costs indirectly by sometimes writing checks to petitioner.
"In the fall of 2015, petitioner began to discuss separating from
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respondent. Respondent told petitioner that, if she was not going to
be his partner anymore, she should strut paying him rent. Petitioner
suggested that she pay $1,000 per month. The parties never acted on

that conversation, however, and petitioner moved out ofthe
Dickinson house in December 2015.
"Upon separating, the parties agreed to divide their separately owned
financial accounts according to whose name was on the account.
Respondent agreed that petitioner would keep all of her interest in the
Ainsworth home, which had appreciated substantially during the
parties' relationship and was no longer 'underwater.' The parties
agreed to divide the Vanguard account based on their respective
contributions. The parties never discussed or reached any express
understanding regarding their respective interests in the Dickinson
house.

"Petitioner brought this action for dissolution of the nonmruital
domestic relationship, seeking custody of the parties' son, and
asserting an interest in one-half of the appreciation in value of the
Dickinson house. At trial, the parties testified to their different views
regarding the Dickinson house. Respondent testified that he never
intended to share his assets with petitioner; petitioner, in contrast,
said that she had viewed the Dickinson house as 1our house' during
the time that she lived there.
"An appraiser hired by petitioner concluded that the Dickinson house
was worth $635,000 as of October 19, 2016 (near the date oftrial).
The appraiser also testified that the Dickinson house had appreciated
10.3 percent in the preceding year and estimated that, when
petitioner moved out in December 2015, the Dickinson house might
have been worth between $584,000 and $585,000. The appraiser then
qualified that estimate, explaining that, although the estimated range

as of December 2015 was 'an indication' of what the house could be
worth, that figure was less reliable than a true appraisal.
"After the close of evidence, the trial court made the following
findings regarding the Dickinson house:

'*** [E]verybody agrees that legally the analysis is under
[Beal v. Beal, 282 Or 115, 577 P2d 507 0978)] and what
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their intent was. And frankly, your intent [was] to be
married. Your intent was to have a family and live
together for the rest of your lives. You were very much in

love and you wanted to get married, and *** I know that
you got advice from a tax person that it would cost you
some money if you got married, and I'm not gonna go
behind your decision.

'But it was clearly both of your decisions that because of
the tax consequences that you understood would occur if
you married, and you both decided that what you would
do is get married but for the paperwork, but for the
license and registering the marriage.
'You, frankly, held yourselves out as husband and wife.
You bought rings. You exchanged vows. You *** told
people at work and probably people who are parents offriends or playmates of [your son's] that you were
married, and the only people you*** told the truth to
were your very closest family and fiiends.
'And so there isn't any question in my mind that yow·
intention was to live as a married couple, to raise the
child as a married couple in spite of the fact that you were
not legally married.***
'*** [T]here is no question [that respondent] chose the
house, you paid *** the down payment, you paid the
mortgage, the deed's in your name. And there also isn't
any question that as you2 were testifying the first day***
you refe1Ted to it as: We moved into our house; we fixed
up our house; we painted our house; we had our wedding
ceremony--or our non-wedding ceremony at our house.
You invited people to come to our house.

2
In a footnote, the court of appeals noted that "the record is unclear whether the
trial court was referring to respondent or petitioner."
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'*** I think probably until both of you met with lawyers
to talk about what the*** law is in this situation that you
stake out your positions until you figured out what it

needed to be in order to keep the home as for yourself,
because there isn't any question that*** that was your
family home, and your plan was to raise your child there.
'And there isn't any question that you fixed it up together,
that you each contributed to fixing up that home. And rm
sure that [respondent] paid a great deal more in terms of
financial contribution. I'm sm·e that [petitioner] and other
members of her family contributed significant physical
labor and decision making about decor and colors and all
of those things.
'You've lived in that house, it's your family home, and
you both cared for it and fixed it up and treated it as yom·
family home. So*** she is entitled to one-half of the
increase in the value of the home.
'But the only truly solid number that I have for cmrent
value is the 635- number. [The appraiser], in response to
a question was, well, how did you come up with this 10.3
percent over the years, over the more than 1 percent a
month, and he did the math, came up with another
number.
'And then you went on to testify that that's not really a
valid way to appraise a house and come up with a value.
There has to be an appraisal done at the *** point in time

where you're asking for what that value is.'
"The court entered a judgment awarding petitioner 50 percent of the
appreciated value of the Dickinson house that had accrued since the
parties began cohabitating in June 2011. The court calculated the
appreciation in value by subtracting the 2011 pw·chase price of

$467,500 from the October 19, 2016, appraised value of $635,000,
resulting in $167,500. The court then awarded petitioner one-half of
that amount, offset by a separate $5,000 debt that petitioner owed
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respondent, for a total award of$78,500. ***Respondent appealed."
Stave/and and Fisher, 295 Or App 210, 212-16, _P3d_ (2018).

In addition to the facts set out in the opinion of the court of appeals, the
following facts should be included or better detailed:
• As explained by the court of appeals, the "Dickinson" house was titled
in respondent's name alone. 295 Or App at 212. The "Ainsworth"

house was titled in petitioner's name alone. Id at 213. Respondent
made the down payment on the Dickinson house and, subsequently,
made all mortgage payments and all tax and insurance payments. In
total, this came to about $2,600 monthly. Id. at 212; tr 219. Petitioner
did the same as to the Ainsworth house. 295 Or App at 213. At the

outset of the parties' cohabitation, the Ainsworth house was "under
water," and it produced a negative income flow: the rent petitioner
received from the property was less than the mortgage/tax/insurance
payments. By the time that the parties separated, Ainsworth had a

positive cash flow of$300 monthly. Petitioner kept all of that income
for herself. Id.; tr 39-40.
• During their cohabitation, the parties shared household chores and both

worked. Petitioner worked as a "corporate actuary and manager" at the

Moda Health Insurance Company and made $120,672 annually.
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Respondent worked as an engineering manager with Cognex
Corporation and made $116,820 annually. Tr 32-33, 343, 253, 322.
Thus, when the court of appeals states, correctly, that respondent "paid
more expenses than petitioner," that "[a]ll materials for the
improvements [to the Dickinson house] were paid by respondent," and

that respondent paid ''the mortgage, property taxes, homeowners'
insurance," the parties' payment arrangement had nothing to do with
respondent having the larger income (in fact, he had the smaller
income). See 295 Or App at 212-13. Instead, the arrangement seems
more likely to have been based on the parties' understanding of who
owned what: respondent, as the titled owner of Dickinson, was solely
responsible for its expenses (mortgage, taxes, insurance, and materials
for improvements); petitioner, as the titled owner ofAinsworth, was
solely responsible for its expenses.
• Both parties participated in improving Dickinson (e.g., painting, tiling,
new carpet). However, and as noted by the court of appeals,
"respondent did the majority of the work on most projects, and some
projects were completed by respondent alone." Id. at 213. The money

he spent on the improvements was substantial: in 201 I, he paid about
$8,500; in 2012, including $7,000 he paid to have a contractor paint the
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exterior, he paid about $15,000. Tr 264. Although respondent
consulted with petitioner concerning such things as furniture selection,
color schemes, and decorations, the ultimate decisions were made by
respondent, and petitioner made no major changes "without
[respondent's] permission." 295 Or App at 212; tr 267.
• Respondent contributed no money to Ainsworth but assisted by fixing a
toilet, installing a stove, and helping tenants move out. 295 Or App at
213. The exception to this was a one-time, $5,000 contribution that
respondent made to the Ainsworth property taxes. The parties agreed
that this money would be repaid to respondent and the trial court, in its
judgment, enforced the agreement. Id
o

Concerning the two houses, petitioner told the court: "[Ainsworth] was
all my responsibility," but "I loved [Dickinson], like that house is our
house." Tr 39, 45. And respondent testified: "I always thought
[Ainsworth] was [petitioner's] house just like my house was my house."
Tr 273. They both agreed that that they never had any real agreement.
In this regard, petitioner testified:

"Q. Okay. Did you have a conversation with [respondent]
about your respective interests in your assets if the
relationship should not work out?

"A. No, I think we just planned it would work out." Tr
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112-13.
• The parties' cohabitation began in June of2011 and ended in December
of 2015. Id. at 212,214. During this time both parties' homes increased
in value. The trial court attempted to give petitioner half the value of
the increase in the Dickinson appreciation, which it calculated at
$167,500. Id at 216. It gave none of the appreciation in Ainsworth to

respondent, which the evidence indicated had amounted to about
$152,000. Tr 227, 276.
• The court of appeals correctly notes that, during the entirety of the
relationship, the parties "kept their respective incomes and financial
accounts separate." 295 Or App at 213. On this matter, respondent

testified:
"It was not my intent ever to [share] finances with her.
"* * * * *
"*

* * A financial partner, no; partners in love, yes.

"* * * * *
"[S]he made it clear several times that her house was her
house and my house was my house, and she had no claim
on my house." Tr 224.

"I do remember her saying at times that she did not want
my money, that my house was my house and her house was
her house." Tr 259.

12

Neither made the other the beneficiary of a life insurance policy. Tr

279.
• As noted by the court of appeals, the parties' son was born in
2014. 295 Or App at 214. By the time he was 12 weeks old, the parties
had hired a nanny. Tr 49. Petitioner claimed that she provided more of
the child's care than respondent did. Tr 46, 53. Respondent testified
that he provided care "from 3:00 to 6:00 every day," shared care with
petitioner in the evenings, and on weekends, "we were together with
him." Tr 46, 53, 281-82, 285. Although petitioner paid for the child's
direct expenses (food, nanny, etc.), "every few months [respondent]
would give [her] a $5,000 deposit into [her] checking account" as his
share of the expenses. Tr 44. Respondent testified, "I would say most
of the money [for our son's expenses] came from my account." Tr 218.
• In the fall of 2015, the parties began to talk about separating. As
explained by the court of appeals, respondent "told petitioner that, if she
was not going to be his partner anymore, she should start paying him
rent." Petitioner then "suggested that she pay $1,000 per month."
Because petitioner ended by moving out, this payment was never made.
295 Or App at 214.
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• The parties' separation caused them to divide the Vanguard account (the
only asset held in both names) according to their contributions to that
account. Because they had kept careful track of who contributed what,
the size of the contribution, and the interest generated by each
contribution, the parties were able to compute precisely how much of
the account belonged to each of them. Tr 100, 278-79. Thus, they
agreed that respondent would take 61 percent and petitioner would take
39 percent. Tr 278-79.
• Petitioner regularly changed what she requested from the court. She
first sought a court-ordered division of the appreciation in both
Dickinson and Ainsworth; then she sought a division of only that
portion of the appreciation that came from the parties' direct efforts (as
distinct from appreciation caused by market forces); then she sought a
division of the full appreciation, but only as to respondent's house.
Thus, her Petition for Dissolution of Domestic Partnership stated:

"The parties agree[d] to share ownership of real property,
with each party bringing real property to the marriage. The
appreciation to each real property should be decided and
equalized." (Page 2).
Her amended petition requested:
"To the extent that either party contributed to the ongoing
expense, upkeep, and/or improvement or repairs of either of
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their respective properties, the parties implicitly agreed to
share in said appreciation to the respective real property."
(Page 2).
And her Hearing Memorandum requested:
"An equalizingjudgment in the sum of$111,875 for the
'relationship' appreciation during the marriage on the family
home. This would also give Father credit for the $5,000.00

owed from Mother to Fathe1:" (Page 12).
• The essence of the trial court's ruling was this:
"And so there isn't any question in my mind that your
intention was to live as a married couple, to raise the child
as a married couple in spite of the fact that you were not
legally married. * * *.

"* * * * *
"You've lived in that house, it's your family home, and you
both cared for it and fixed it up and treated it as your family
home. So there's the - she is entitled to one-half of the
increase in the value of the home." Tr 423,425.

SUMJ\,IARY OF ARGillvIBNT

The comt of appeals erred in at least three ways: (1) although the evidence
was to the contrruy, it upheld the trial court's inferring of an implicit agreement to

equally share the appreciation in the Dickinson house; (2) it gave petitioner a half
share in the Dickinson house while giving respondent no share in the appreciation
in the Ainsworth house; and (3) it reviewed the trial court's decision for an abuse
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of discretion (the standard used in divorce appeals) instead of for legal error (the
standard used in a contract appeal). The court should be reversed.

ARGillvIBNT
(!)Applicable law
Beal and Beal, 282 Or 115, 577 P2d 507 (1978), controls. It states:

"We believe a division of property accumulated during a period of
cohabitation must be begun by inquiring into the intent of the parties,
and if an intent can be found, it should control that property
distribution.** * [A]bsent an express agreement, courts should
closely examine the facts in evidence to determine what the parties
implicitly agreed upon. * * *.
'~More often than not, such an inquiry will produce convincing
evidence of an intended division of property * * *. [I]nferences can
be drawn from factual settings in which the parties lived.
Cohabitation itself can be relevant evidence of an agreement to share
incomes during continued cohabitation. Additionally, joint acts of a
financial nature can give rise to an inference that the parties intended
to share equally. Such acts might include a joint checking account, a
joint savings account, or joint purchases." 282 Or at 122.
(2) Application
The key facts are these:
• The parties met in April 2011 and began to cohabit two months later.
They moved into the house that respondent had newly purchased
(Dickinson), in his own name, with his own money. They agreed that
respondent would pay the mortgage, taxes and insurance on the house
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(about $2600 monthly). The parties made this agreement even though
petitioner's income was larger than respondent's.
• Petitioner owned her own house (Afnsworth). She rented that house and
kept the rents for herself. She also paid the mortgage, taxes and
insurance on the house.
• In the first year or so of the cohabitation, respondent hired painters to
paint the exterior of the Dickinson house. It cost him more than $7,000,
and petitioner contributed nothing to this expense. On the inside, the
parties did substantial painting and tiling. Although both parties
contributed labor, respondent did the majority of the work and only he
paid for the paint, tile, and other things needed for the work. Likewise,
respondent paid nothing for the maintenance and repair of the
Ainsworth house, but he did contribute labor by helping with fixing a
toilet, installing a stove, and moving renters out.
• The parties never discussed what would happen to their assets if they
split up. Petitioner testified that it was never a topic of conversation;
that "we just planned it would work out." She told the court that the
Ainsworth house "was all my responsibility" but that she "loved" the
Dickinson house, "like that house is our house." Respondent testified,
''I always thought [Ainsworth] was [petitioner's] house just like my
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house was my house."
e

At all times the parties kept their paychecks, bank accounts, and
investments separate. They did not even share information about these
things with each other. The exception was the Vanguard account, to

which both parties contributed. However, they kept careful track of
who put how much into the account and when the deposit was made;
when they eventually split up, they computed the interest generated
from each party's contribution and divided the account according to
their relative contributions: 61 percent to respondent and 39 percent to
petitioner.
• In December of 2011, respondent proposed marriage. Petitioner

decided that being married would adversely affect her tax liability, and
she refused. Notwithstanding the refusal, the parties had a pseudo
marriage ceremony in their back yard and celebrated their relationship
with family and friends.
• The pseudo marriage ceremony changed nothing. They continued to
keep their accounts separate; petitioner continued in sole control of the
Ainsworth house; respondent continued to make all payments on the
Dickinson house; no one became the beneficiary on anyone's life
insurance. When respondent gave petitioner $5,000 to pay for her
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property taxes on Ainsworth, he expected to get it back, and petitioner

acknowledged that she was supposed to repay him. As explained by
respondent: "It was not my intent ever to [share] finances with her"; "I
do remember her saying at times that she did not want my money, that
my house was my house and her house was her house."
• The parties' son was born in

2014. Both parties took care of

him. Both parties contributed to his expenses, the biggest of which was

the nanny.
• During the cohabitation, the value of both houses increased
significantly.
• In the fall of 2015, the parties began to discuss separating. Petitioner

testified: "Well, when [respondent] and I first started talking about
breaking up, he felt like * * * I needed to start paying him rent, and so
he and I talked about it what that would look like." Respondent added,
"she suggested paying a thousand dollars a month."
These are not facts from which one can infer an intent to equally divide the
appreciation in the Dickinson house. This is so for at least seven reasons:
(a) The parties were not married and, quite deliberately, chose not be be
married. Petitioner, in particular, made a conscious decision that the financial
consequences of getting married were not consequences she wanted to
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experience. The trial court's ruling - "frankly, your intent is to be married" - is a
back-door adoption of something aldn to common-law marriage. In Oregon,
there is no such thing.
Worse still, the court gave petitioner more property than she would have
been awarded had the parties been mru.Tied: had the parties married, the
appreciation would have been divided as of the date of the wedding, not as of the
date that the cohabitation began.
(b) The parties did not live as married people commonly do. According to

this court, a "marriage" is typically this:
"When couples enter marriage, they ordinarily commit themselves
into an indefinite shared future of which shared finances are a part.
Acquisitions are made, foregone or replaced for the good of the
family unit rather than for the :financial interests of either spouse.
Property is bought, sold, enhanced, intermixed and used without
regard to ease of division upon termination of the marriage. All this
may be modified by agreement, of course, but, by the nature of the
marital relationship, couples ordinarily pledge their troth for better or
worse until death parts them and their financial affairs are conducted
accordingly." Jenks and Jenks, 294 Or 236, 242, 656 P2d 286
(1982).

In the present case, the parties' relationship did not involve shared finances, and
the parties conducted their financial affairs as separate financial entities. His
money, his income, and his property were his; her money, her income, and her
property were hers. There may have been a marriage ceremony of some kind,
and the parties may have viewed themselves as having formed some ldnd of a
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"family," but :finances was not part of what they did together.
(c) There is no evidence of an intent to share any pali oftheir :finances.
Respondent kept his house, in his name, and paid all bills connected to its
purchase; petitioner kept her house, in her name, and collected all rent that it
generated; accounts were not commingled, there were no joint purchases, and the
agreement to have petitioner pay the utilities was, practically speaking, a
substitute for rent. The one asset into which joint funds were placed-the
Vanguard account - was so carefully tracked that the parties, at the time of
separation, knew exactly how much money each had put into the account, when
each of the deposits had been made, and how much interest each deposit had
generated.
(d) Respondent made clear that he always regarded his house as his and her
house as hers. Petitioner agreed that she always viewed her house as hers but,
when it came to respondent's house, she had felt "like that house is our house."
She does not say that she ever expressed this view to respondent or that he ever
indicated agreement with it.
(e) At separation, the parties' intentions were evidenced by two things of
significance: the division of the Vanguard account, with contributions and

interest on the contributions calculated precisely; and the conversation about rent
(a conversation that never would have been had if the parties viewed the
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Dickinson house as a shared asset).
(f) Petitioner's amended petition (her final pleading) does not seek half of

the appreciation in the Dickinson house. It seeks half of the portion of the
appreciation that was caused by her contribution to the house. Presumably, that
means half of the value of the labor she put into painting and tiling. Even
assuming that this pleading does not bind the court, it is a significant statement
about petitioner's intentions.
(g) Even if the parties had intended to divide some or all of their assets, the

trial court's decision-petitioner is to receive half the value of the appreciation in
the Dickinson house even though respondent will receive none of the value of the
appreciation in the Ainsworth house (appreciation of about $150,000)-is
inequitable.
(3) Where the court of appeals eITed

The court of appeals erred in at least three ways.
First, it erred in allowing the trial court to infer that the parties implicitly
agreed to share the Dickinson appreciation.3 As above discussed, there is nothing

3

The court of appeals ruled: "The evidence in this case allowed the trial court
reasonably to infer that the parties implicitly agreed to share equally in the
appreciated value of the Dickinson house"; "the record supports a
detennination that they treated the Dickinson house as a joint asset."
Staveland, supra, 295 Or App at 28-29.

·-
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in the evidence from which this inference can be made. The patties deliberately
chose not to be married and went out of their way to keep their properties
separate. There are limits to what may pennissibly be inferred, and that limit was
breached.
Second, the court has approved an entirely inequitable division. There is
nothing fair about allowing petitioner a half share in Dickinson's appreciation,
while denying respondent any share in Ainsworth's appreciation.
Finally, the court has adopted a standard of review appropriate for a marital
dissolution instead of the standard that applies to contract interpretation. The
interpretation of parties' agreements is not a matter of discretion. Respondent
believes that, had the correct standard been applied, the court of appeals would
have been required to deny petitioner any shai·e in the Dickinson appreciation.

CONCLUSION
The decisions of the court of appeals and of the trial court should be

reversed. Instead of a judgment in petitioner's favor for $78,500, there should be
entered a judgment in respondent's favor for $5,000 (representing the money that
respondent gave petitioner for taxes on Ainsworth and which petitioner agrees
needs to be returned).
In the event that this court disagrees with the above outcome, then
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respondent asks that the remand ordered by the court of appeals calculate the
Dickinson appreciation by subtracting the value of the property at the time of the
parties' pseudo ma1Tiage from the value at the time of their separation (instead of
by subtracting the value at the time of the cohabitation from the value at the time

of trial).

s/George W. Kelly _ _ __
George W. Kelly (822980)
Attmney for Michael Fisher
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